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BOARD OF COUNTY COMMISSIONERS
JANUARY 14, 2020

PLANNING CASE #PLN19-129: TRANSFER OF DEVELOPMENT RIGHTS (TDR)
CERTIFICATE

CONSENT AGENDA

PROJECT INFORMATION:
Location: TDR Sending Site: Lot 6, Block 2, Quandary Village #2 (see vicinity map)

TDR Receiving Site: N/A, this TDR Certificate will be issued directly to the
property owner. 

Project/Request: Issuance of a TDR certificate valued at one (1) development right from a
wetland lot qualified as a TDR Sending Site. In exchange, title to the
property shall be conveyed jointly to Summit County and the Town of
Breckenridge; Lot 6, Block 2, Quandary Village Subdivision #2, a 0.50
acre parcel zoned R-2. 

ISSUES:
None

PLANNING COMMISSION RECOMMENDATION:
The Upper Blue Planning Commission does not review issuance of TDR Certificates

RESOLUTION STATUS:
Draft Resolution attached

STAFF RECOMMENDATION:
Approval with 4 findings and 3 conditions

ATTACHMENTS:
A. Vicinity Map
B. TDR Certificate
C. Declarations of Covenants, Conditions and Restrictions
D. Proposed Resolution



PLANNING DEPARTMENT

970.668.4200 0037 Peak One Dr.  |PO Box 5660

www.SummitCountyCO.gov Frisco, CO 80443

PLN19-129:  TDR Certificate Page 2 of 6               BOCC 01.14.2020

STAFF REPORT

TO:  Board of County Commissioners (“BOCC”)

FROM: Suzanne Pugsley, Planning Technician

FOR: Meeting of January 14, 2020

SUBJECT: Planning Case #19-129 – Transferable Development Rights
Certificate Issuance

APPLICANT / OWNER: Hightail Land & Cattle L.L.C. / David Dempsey

REQUEST: Issuance of a TDR certificate valued at one (1) development right
from a wetland lot previously qualified as a TDR Sending Site. In
exchange, title to the property shall be conveyed jointly to Summit
County and the Town of Breckenridge; Lot 6, Block 2, Quandary
Village Subdivision #2, a 0.50 acre parcel zoned R-2.

APPLICATION
MATERIALS:  Up until a decision is made by the final Review Authority, the

Applicant’s Submittal Materials can be found at 
http://www.summitcountyco.gov/254/Projects-Under-Review and
are hereby incorporated into the official record in their
entirety. Once a final decision has been made, the Submittal
Materials can be obtained and/or reviewed at the Planning
Department.

PROJECT DESCRIPTION
Location: 0188 Lee Lane (CR861)
Legal Description: Lot 6, Block 2, Quandary Village Sub #2
Existing Zoning: R-2
Existing Use: Single-Family Residential (Vacant)
Proposed Use: Open Space (Vacant)
Other Uses: No new uses
Total site area: 0.50 Acres
Adjacent land uses:

East: Open Space; Lot 7, Block 2, Quandary Village Sub #2 (zoned OS)
West: Single-Family Residential; Lot 5, Block 2, Quandary Village Sub 

#2 (zoned R-2)
North: Single-Family Residential; Lot 56 & 57, Block 3, Quandary Village 

Sub #2 (zoned R-2)
South: Open Space; Lot 16, Block 2, Quandary Village Sub #2 (zoned 

OS)

DEVELOPMENT REQUIREMENTS:

Required Proposed
Density limit: 1 unit / 20,000 sq. ft. 0 units / Transfer Density to TDR

http://www.SummitCountyCO.gov
http://www.summitcountyco.gov/254/Projects-Under-Review
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Certificate
BACKGROUND:
The plat for Quandary Village Subdivision, Filing #2 was recorded on August 6, 1965 at Rec.
No. 102620. This subdivision is located near Hoosier Pass at elevations exceeding 11,000 feet.
Highly functioning high-alpine wetlands are present in this area that forms the headwaters of the
Blue River watershed. The wetland report dated November 14, 2016 identified wetlands of
“concern” as defined in the Code covering 70% of the lot, meeting the 50% threshold to be
qualified as a TDR Sending Area. The U.S. Army Corps of Engineers verified the wetland report
via a letter dated September 27, 2019. The report and letter are provided with this application.

This application requests the issuance of a TDR Certificate to the property owner in exchange
for conveying title of this wetland lot to Summit County and the Town of Breckenridge, whereby
the lot will be preserved as open space in perpetuity.    

RELEVANT UPPER BLUE BASIN TDR PROVISIONS
In July 2000 the Town of Breckenridge and Summit County entered into an Intergovernmental
Agreement (IGA) concerning transferable development rights. The IGA was amended in April
2007 and accomplishes several purposes, including: allowing development rights on County
Sending Areas to be transferred to Town Receiving Areas and authorizing the establishment of
a Joint Upper Blue TDR Bank. Purchasing development rights from the Joint Upper Blue TDR
Bank is one option available to owners of Receiving Area parcels. Additionally, a developer may
purchase a property designated as a TDR Sending Area and complete an application for TDR
Certificate issuance, or they may purchase a TDR Certificate directly from a private party.  

Parcels from which it is suitable to transfer development rights are identified as Sending Areas
on the Upper Blue Basin Official Transferable Development Rights Map. Additionally, per the
provisions of the Joint Upper Blue TDR Program, in the Upper Blue Basin, properties containing
wetlands of “high importance” or wetlands of “concern”, may also qualify to serve as TDR
Sending Areas. In order to qualify, 50 percent or more of the property must be covered by
wetlands of “high importance” or wetlands of “concern”. A site-specific wetland delineation is
required in order to confirm that a parcel is covered 50 percent or more by the required wetland
type(s), and thus qualifies to be a TDR Sending Area.  

In June of 2015, the Town of Breckenridge modified their regulations to control the amount of
TDRs originating from wetland lots for a project within the Town. Up to 25% of the TDRs needed
for a project may come from a wetland lot, with a maximum of two TDRs originating from
wetland lots. The applicant is aware of this regulation.      

WETLANDS
According to a wetland report prepared in the summer of 2016 by Littlehorn Engineering &
Surveying, LLC, together with concurrence from the U.S. Army Corps of Engineers, received in
the fall of 2019, the property is covered 70% by wetlands. According to the report, the wetlands
that will be protected by this transaction include excellent examples of subalpine willow carr and
subalpine forested wetlands. Furthermore, undeveloped, they provide valuable functions, such
as flood control, habitat for wildlife, as well as aiding to filter out contaminants before reaching
the Blue River.

To date, seventeen private party wetland lots in the Upper Blue Basin have been protected via
the TDR program. This lot will be the eighteenth.

SENDING AREA SUITABILITY
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In order to be eligible to be utilized as a sending area, all such parcels shall meet the following
criteria set forth in §3506.02.B.2 of the Code, to the satisfaction of the County:

A. The Sending Area is a legal parcel in accordance with all the applicable provisions
of this Code, and, if applicable, is in compliances with the merger of nonconforming
parcels requirements specified in Section 14101.02.F.

B. The applicant has an ownership interest in the property sufficient to proceed with
transfer of development rights as proposed, including clear title and no
encumbrances or restraints, private or otherwise, on the title that would preclude its
eligibility to be used for transfer of development rights. Examples of encumbrances
that could restrict the availability and sale of development rights from a particular
property include, but are not limited to, existing conservation easements, access or
utility easements, plat notes, or property purchased with GOCO (Great Outdoors
Colorado) funds. 

C. No significant environmental or other liabilities exist on the property, such as but not
limited to extensive environmental remediation needs that would preclude the
County from accepting title to the property. In the Snake River, Ten Mile or Upper
Blue basins, in rare instances where the County does not want to accept title to the
property, the transfer of development rights from the property could still be
recognized as specified in §3506.02.F. below.

D. In the Upper Blue Basin, properties containing wetlands of “high importance” or
wetlands of “concern”, as defined in and shown on maps prepared for the “Final
Report on Enhancement of Wetlands Management in Summit County”, February,
2003 (copy on file at the County Planning Department), may also qualify to serve as
TDR Sending Areas. In order to qualify, 50 percent or more of the property must be
covered by wetlands of “high importance” or wetlands of “concern”. The Official
Transferable Development Rights Map for the Upper Blue Basin does not identify
the location of such lands; therefore, a site-specific delineation of wetlands will be
required in order to confirm that a parcel is covered 50 percent or more by wetlands
of “high importance” or wetlands of “concern”. Such wetlands shall be delineated to
the satisfaction of the U.S. Army Corps of Engineers, or, if the property owner can
demonstrate to the satisfaction of the U.S. Army Corps of Engineers that the
wetlands meet the criteria to be classified as wetlands of “high importance” or
wetlands of “concern,” site-specific delineation may not be required.

The subject property meets these criteria. The parcel is legally platted. The owner has clear title
to the property, and there are no other encumbrances restricting the availability and sale of the
development rights. There are no significant environmental or other liabilities on the property.
The County Open Space Department is prepared to manage the valuable wetland resource as
open space in perpetuity. As discussed above, the property is covered 70% by wetlands
meeting the criteria for wetlands of “concern”.

HOMEOWNERS ASSOCIATION
Based on the County’s review of the title work, the property is excluded from the North Star
Homeowners Association (HOA). The applicant has submitted documentation in the form of a
letter from North Star HOA, recorded at reception number 1212884, to the satisfaction of the
County Attorney that the lot will not be subject to payment of any future HOA assessments.

MINERAL RIGHTS
Based on the County’s review of the title work, it appears that a Warranty Deed recorded on
April 24, 1964 (Reception No. 98879) may potentially except the sub-surface mineral rights, with
these rights reserved by Middlesex Mining. The County GIS Department has reviewed the legal



PLN19-129:  TDR Certificate                BOCC 01.14.2020                                                Page 5 of 6

description provided in the deed, and has indicated that the legal description is unclear and
lacks sufficient information to map the exact boundary of the mineral rights exception referenced
in the deed. Furthermore, according to Title Company of the Rockies, all of Quandary Village #2
is affected by the mineral rights exception. For these reasons, there is not sufficient evidence to
determine if the subject lot is actually affected by the deed. The following language from
§3506.02.F.5 addresses subsurface mineral rights:  

Subsurface Mineral Rights: Where the property owner holds an interest in subsurface
mineral rights, the subsurface mineral rights shall also be deeded to the County, or in the
Upper Blue Basin, jointly to Summit County and the Town of Breckenridge, unless the
BOCC makes a finding that the open space values of the property are important enough
to accept the property without subsurface mineral rights and further provided that the
applicant demonstrates the ability to access such rights from other lands by ownership or
a lease of adjacent property, or other methods approved by the County.  

The language in the Code notes that where a property owner holds an interest in the mineral
rights, those rights shall also be deeded to the County; however, the Code does not require
mineral rights to be deeded to the County. The Code does not address this specific
circumstance where mineral rights were previously deeded to a third party. Planning staff has
reviewed this situation in consultation with the County Attorney’s office and recommends that
the County and Town proceed with the TDR transaction, given that the environmental benefit of
protecting these high quality wetlands at the headwaters of the Blue River outweighs the unlikely
potential that there may be reserved subsurface mineral rights under the subject properties that
a mining company, which no longer appears to exist, could request to exercise. Furthermore,
three TDR transactions involving fourteen wetland lots were approved by the BOCC with this
same mineral rights concern. 

EXTINGUISHING DENSITY ON THE PROPERTY
Through this TDR transaction process, the County and Town will record a “Density Transfer
Agreement and Declarations of Covenants, Conditions, and Restrictions” against the property,
which will effectively extinguish the density on the property and transfer the development right to
the property owner through issuance of a TDR certificate. The property owner will then be able
to sell the TDR Certificate on the open market.  

TAXES AND HOMEOWNERS ASSOCIATION FEES
The Treasurer’s Office has confirmed that all ad valorem taxes for the subject property have not
been paid in full for 2019. Taxes shall be paid prior to recordation of the TDR certificate.

There are no outstanding HOA fees since this lot is not assessed by the North Star HOA.

REQUESTED ACTION
As described in this report, the subject application requests the issuance of a TDR certificate
valued at one (1) development right from a wetland lot qualified as a TDR Sending Site. In
exchange, title to the property shall be conveyed jointly to Summit County and the Town of
Breckenridge.

STAFF RECOMMENDATION:
Staff recommends that the BOCC adopt the attached resolution, thus taking action to authorize
the requested TDR transaction subject to the following findings and conditions:

Findings:
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1. The Sending Area is a legal parcel in accordance with all the applicable provisions of this
Code. It was platted via the Quandary Village Subdivision Filing #2 plat recorded at
Reception Number 102620.

2. The applicant has ownership interest in the property sufficient to proceed with the
transfer of title since the property is owned via a warranty deed and a title report was
provided to the County for review.

3. No significant environmental or other liabilities exist on the property that would preclude
the transfer of title. The County Open Space Department is prepared to accept and
manage the property as open space in perpetuity.    

4. The wetlands on the property meet the criteria in the Code to be categorized as wetlands
of “concern” since a wetland delineation and report were provided and sent to the Army
Corps of Engineers for their official concurrence. The property is covered 70% by
wetlands of “concern.”

Conditions:
1. Prior to the issuance of the TDR certificate, title to the sending area property shall be

conveyed jointly to Summit County and the Town of Breckenridge. Upon conveyance of
the title to the property, the TDR certificate shall be issued.

2. Concurrent with the conveyance of the sending area properties, the County shall record
a “Density Transfer Agreement and Declarations of Covenants, Conditions, and
Restrictions” against the properties which will effectively extinguish the density on the
property and transfer the development rights to the property owner through the issuance
of a TDR Certificate. 

3. Prior to issuance of the TDR certificate, all ad valorem taxes for 2019 shall be paid.




